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STATEMENT OF THE CASE 
Nature Of The Case 
Ryan Small appeals from the district court's appellate opinion affirming his 
conviction for driving without privileges. 
Statement Of The Facts And Course Of The Proceedings 
The state charged Small with driving without privileges, third offense. (R., 
pp. 7, 23-24, 37-38.) Small moved to suppress, claiming the traffic stop leading 
to the charge was unconstitutional. (R., pp. 25-26.) The court scheduled the 
motion for hearing. (R., p. 27.) Small did not appear for the hearing. (R., p. 34.) 
Small moved for a continuance of the hearing, the state did not object, and the 
court rescheduled the hearing. (R., pp. 34-35.) 
The police officer was not present at the rescheduled hearing on the 
motion to suppress. (R., p. 41; 5/7/10 Tr., p. 4, L. 13.) The state requested a 
continuance. (R., p. 41; 5/7/10 Tr., p. 4, L. 14 - p. 5, L. 7.) Small moved to 
dismiss as a sanction for the officer's absence. (R., p. 41; 5/7/10 Tr., p. 5, L. 11 
- p. 6, L. 9.) The magistrate orally granted the motion to dismiss. (R., p. 41; 
5/7/10 Tr., p. 6, L. 10 - p. 9, L. 23.) 'Within hours" of the oral ruling, and before 
entering any written order, the magistrate concluded that granting the oral motion 
to dismiss was error because the prosecution had not been provided adequate 
notice. (R., pp. 49-50.) The court invited the prosecution to show good cause 
why the case should not be dismissed. (Id.) 
The prosecution filed a motion to reconsider the oral ruling, which the 
magistrate granted over Small's objection. (R., pp. 42-43, 45-50.) The court 
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then scheduled a new hearing on the suppression motion. (R., pp. 52-62.) After 
Small failed to appear and the court issued a bench warrant for his arrest (R., pp. 
71-72), Small filed a motion to quash the warrant in which he argued that the 
magistrate lacked jurisdiction after the oral dismissal (R., pp. 73-74). Small later 
orally expanded his motion to request dismissal on the grounds of lack of 
jurisdiction, and the district court orally denied it. (R., p. 87; 11/29/10 Tr., p. 12, 
L. 4 - p. 16, L. 18; p. 17, L. 22 - p. 20, L. 9.) Small thereafter entered a guilty 
plea to an amended charge of driving without privileges unenhanced by prior 
convictions. (R., pp. 91-92.) Small filed a timely notice of appeal from the 
judgment. (R., pp. 92, 94-95.) 
On appeal, the district court affirmed the judgment. (R., pp. 145-50.) 
Small filed a timely notice of appeal from the district court's appellate opinion. 
(R., pp. 154-55.) 
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ISSUES 
Ryan states the issues on appeal as: 
1. May Mr. Small raise his challenge to the order granting the 
motion to reconsider and the order denying his later motion 
to dismiss on appeal in the absence of a written reservation 
of the right in the Written Plea Agreement? 
2. Did the Court have jurisdiction to reconsider its order 
dismissing the case under I.C.R. 48? 
(Appellant's brief, p. 8.) 
The state rephrases the issue 1 as: 
Has Small failed to demonstrate the magistrate lacked jurisdiction to 
reconsider its oral ruling on the motion to dismiss? 
1 Although there is ambiguity in the record, the state does not dispute the district 
court's conclusion that Small's guilty plea was conditional. (R., p. 146.) 
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ARGUMENT 
Small Has Failed To Demonstrate The Magistrate Lacked Jurisdiction To 
Reconsider Its Oral Ruling On The Motion To Dismiss 
A. Introduction 
The magistrate orally granted Small's motion to dismiss, but then 
reconsidered before any final order dismissing the case was entered. The district 
court concluded that because no final order was entered, the magistrate had 
jurisdiction to reconsider its oral ruling on the motion to dismiss. (R., pp. 145-50.) 
Small's claim that the district court erred because an annotation in the file 
constituted a final, appealable order the magistrate lacked jurisdiction to review is 
without merit. 
B. Standard Of Review 
On review of a decision rendered by a district court in its intermediate 
appellate capacity, the reviewing court "directly review[s] the district court's 
decision." State v. DeWitt, 145 Idaho 709, 711, 184 P.3d 215, 217 (Ct. App. 
2008) (citing Losser v. Bradstreet, 145 Idaho 670, 183 P.3d 758 (2008)). If the 
district court properly applied the law to the facts the appellate court will affirm 
the district court's order. See id. (citing Losser, 145 Idaho 670, 183 P.3d 758; 
Nichollsv. Blaser, 102 Idaho 559,633 P.2d 1137 (1981)). 
'"A question of jurisdiction is fundamental; it cannot be ignored when 
brought to [the appellate court's] attention and should be addressed prior to 
considering the merits of an appeal."' State v. Kavaiecz, 139 Idaho 482, 483, 80 
P.3d 1083, 1084 (2003) (quoting H & V Engineering, Inc. v. Idaho State Bd. of 
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Professional Engineers and Land Surveyors, 113 Idaho 646, 648, 747 P.2d 55, 
57 (1987)). Whether a court has jurisdiction is a question of law, given free 
review. Kavajecz, 139 Idaho at 483, 80 P.3d at 1084. 
C. No Final Order Of Dismissal Was Entered In This Case; Therefore The 
Magistrate Had Jurisdiction To Reconsider Its Oral Ruling On The Motion 
To Dismiss 
A judgment generally becomes final upon "expiration of the time for appeal 
or affirmance of the judgment on appeal." State v. Jakoski, 139 Idaho 352, 355, 
79 P. 3d 711, 714 (2003). The time for appeal is "42 days from the date 
evidenced by the filing stamp of the clerk of the court on any judgment or order of 
the district court appea!able as a matter of right .... " I.AR. 14(a). Although the 
magistrate orally granted the motion to dismiss, it entered no appealable order of 
dismissal. Because there was in this case no "affirmance ... on appeal" and the 
"time for appeal" had not even started, much less run, the magistrate still had 
jurisdiction. 
On appeal Small claims "the motion to reconsider was filed after the order 
of dismissal was filed, but before the 42 days in which to file an appeal had 
elapsed" and that the magistrate had therefore "issued a final order dismissing 
the case" that it could not reconsider. (Appellant's brief, p. 11.) The "order" of 
dismissal, according to Small, is the hand-written note "5/7/10 Dismissed DCS" 
on the front page of the Second Amended Complaint. (Appellant's brief, p. 13 n. 
2 (citing R., p. 37).) Small's claim that the annotation represents an appealable 
order is without merit. 
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First, the annotation is crossed out. (R., p. 37.) Nothing in the record 
suggests when that happened or what the significance of the annotation actually 
is. Nothing suggests the annotation is anything other than a note written in the 
file. Second, the annotation in the file is not an order because it was not on a 
separate document and was not signed by the judge. I.C.R. 47 (written orders 
must be "on a separate document" and signed by the judge). Finally, there is no 
evidence that the alleged "order" was filed, as opposed to written on a document 
already in the file. The only stamp by the clerk of the court is the stamp for the 
filing of the Second Amended Complaint on which the annotation was written. 
No date stamp acknowledging the filing of the alleged "order" appears in the 
record. Absent such a file stamp by the clerk, the time for filing an appeal did not 
start. I.AR. 14. The annotation was not a final, appealable order under the 
applicable rules. 
A trial court's jurisdiction ends 42 days after filing of a final order if no 
appeal is taken. Jakoski, 139 Idaho at 355, 79 P. 3d at 714. Small's argument 
that an annotation on a document already in the file, which annotation was 
crossed out and not signed, filed, served on the parties, or stamped by the clerk 
was a final, appealable order is without merit. Small has therefore failed to show 
error in the district court's appellate decision affirming the judgment of conviction. 
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CONCLUSION 
The state respectfully requests this Court to affirm the district court's 
appellate opinion affirming Small's judgment of conviction for driving without 
privileges. 
DATED this 7th day of January, 2013. 
KENNETH K. JORGEN 
Deputy Attorney Gener 
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